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PETITION AND COMPLAINT 
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LIEUT. GENERAL HENRY FLETCHER of Salton. 11438 


HE Duke of Montroſe has little or no property | 6 
in Dumbarton-ſhire ; but his ſuperiorities are b | 
conſiderable, being thoſe which anciently be- | ' 
longed to the Family of Lennox. | | Jl 

It. is believed, his Grace's eſtate is {ubject to no entail, j I 
and therefore may be diſpoſed of by him at pleaſure; and A Bhi 
the practice which has of late years become almoſt univer- l 
al in Scotland, of Splitting ſuperiorities, in order to make (ih 0 li 
freehold qual; rfications, ſeems to have led the Duke, and his | | 1 : 
fon Lord Graham, to be of opinion, that the eſtabliſhment 
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of a political intereſt in Dumbarton-thire, by the operation 5 | 1 $36.0 
of their eſtate, was equally competent to them, as the crea- + Hand 
tion of ſuch votes is to other Peers and great Families over Tan. 
the kingdom. . 
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With this view, a charter having been paſted, on the 
Duke's reſignation, in favour of Lord Graham, in July 
1779, liferent-conveyances were next granted by his Lord- 
1hip, of different parcels of theſe Lennox ſuperiorities, in 
favour of ſo many intended voters ; and, had the number 
been any way moderate, however unconſtitutional the prac- 
tice may be, and however 1njurious to the rights of the 
real Frecholders, it 1s probable that the Gentlemen of Dum- 
barton-ſhire, from the great reſpe& which they have for 
that Noble Family, would have ſilently acquieſced in ad- 
mitting them upon the roll, without any accurate diſcuſ- 
ſion of their titles. The lands of which they are compoled, 
{tand valued in the county-books at about L. 5000 Scots; 
which, if divided into freehold-qualifications, at the rate of 
IL. 400 each, would be ſufficient for creating twelve votes. 
But how great was the ſurpriſe of the Freeholders, when 
they ſaw from the record, infeftments given to thirty-five 
different liferenters upon conveyances from Lord Graham ; 
and many more, as it was faid, preparing, whoſe claims 
of inrolment were all, or moſtly, to be ſupported, not upon 
the valued rent, but upon a certain retour, called the Retour 
of Lennox, as evidence that each of theſe parcels Was a forty- 
ſhilling land or more of old extent. 
It did not tend to remove the alarm of the breekolders, 
that another Noble Family, poſſeſſed of ſome property, but 
more ſuperiority 1 in Dumbarton-ſhire, had made, and were 
making, in the face of a ſtrict entail, 22 votes of the ſame 
kind; and that Lady Elphinſton, and her ſons, the repre- 
ſentatives of that Family, had entered into an agreement 
with Lord Graham, to join their forces, and thereby carry 
and ſecure the elections of the county in all time coming, 
by the force of their two eſtates, which, if their plan ſuc- 
ceeded, would enable them greatly to out- number the whole 
Freeholders of the county in a body, and all the votes, real. 
or fictitious, that could be made by all ie other Land- 
holders in the county. 1 
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This led the Freeholders, in ſelf-defence, to examine with 
more accur#y than they would otherwiſe perhaps have 
done, into the real circumſtances and ſituation of theſe pre- 
tended qualifications ; and particularly, into the caſe of the 
Lennox retour, which was to be uſed as an engine for 
raiſing up ſuch a fabric of nominal votes, and for entirely 
ſopiting the conſtitutional rights of the legal electors of 

Dumbarton-ſhire. 

The reſult of their inquiry, was a thorough conviction, 
founded upon many circumſtances, that the Lennox retour 
contained no ſuch evidence of the old extent, as could be 
admitted for the purpoſe of making votes; and that the 
nature and effect of it had been totally miſunderſtood. 

Accordingly, when Lieutenant General Fletcher, who led 
the van of Lord Graham's troops at the late election, pro- 
duced his claim of inrolment, founding upon one of theſe 
liferent-conveyances of ſuperiority from his Lordſhip, and 
producing the Lennox retour as evidence of the old extent, 

objections were made to him; and the General having been 


fully heard in anſwer thereto, it carried, by a great majority, 
not to inroll him. 


He has now complained to your Lordſhips, under the ; 
Act 16th of his late Majeſty ; and as his cate ſeems intended 
as a leading one to others, it will no doubt meet with all 
due attention from the Court : And it therefore becomes the 
reſpondent's duty, who was employed by the other Freehol- 
ders in making the neceſſary reſearches, to lay them fully 

before your Lordſhips. J 

Much labour is beſtowed in the petition, to make your 
Lordſhips believe that this is a decided caſe, and that the 
objection made to the retour is groundleſs in itſelf: And the 
Freeholders are accuſed of impropriety, in having reject- 
ed, upon this occaſion, the very evidence which had been 
tuſtained in other inſtances, and in virtue of which ſome 
of their own number ſtood upon the roll. But the re- 


ſpondent 


649 


ſpondent will ſatisfy your Lordſhips, that the Freeholders 
are here moſt unjuſtly blamed: for, that the matters Which 
he is now to ſtate, were never, at any former time, under 
conſideration of the Court; that they are of a very im- 
portant nature; and that no Gentleman preſently ſtanding 
on the roll of Dumbarton-ſhire, is in any degree circumſtan- 
ced like the now complainer and his brethren. 
The petitioner having claimed upon the lands of Lette- 
ruclbeg and Stuckahoich, derived from Lord Graham, the 
Lennox retour in 1662 was produced, in order to prove 
that theſe lands were retoured as a four-pound land of old 
cxtent, and conſequently entitled to a vote, though ſtand- 
ing in the county-books at a very nifling valuation, not 
L. 100 Scots. 
But, upon examining the retour, it did not appear that 
any verdict of the Jury had been given, declaring theſe lands 
to be L. 4 of old extent. The walent clauſe of a retour 
contains the atteſtation of the Jury as to the extent of 
the lands; and, in this caſc, it makes no mention of the 
lands claimed on by the petitioner, but only, in general, 
* Quod tous et integer dictus ducatus, Comitatus, dominium, 
baronia et regalitas de Lennox, cum libera capella et 
* cancellaria, ac etiam omnibus immunitatibus, privilegiis, 
* ac libertatibus liberæ regalitatis, ſpecialiter in ſe compre- 
* henden. terras, dominia, baronias, officia, et alia par- 
; ticulariter et generaliter ſupra mentionat. tam propricta- 
© tern tenendriam, quam ſuperioritatem earund. cum om 
* nibus et ſingulis ſuis pertinen. valet nunc per annum 
ſummam L. 155 1: 108. monetæ hujus regni; et quod, tem- 
Pore pacis, valuit ſummam L. 517: 3: 4, monetæ predict.” 
It is not there ſaid, That the particular lands of Letteruc bo 
beg and Stuckahoich, valuerunt, tempore pacis, L. 4. The claimar 
only attempts to make out this by in/erence, as the eee 
part of the retour gives a deſcription, as uſual, of See of 
the component parts of the eſtate, in which the predecc:' 1 
ha 


(.89 
had died infeft, viz, © In totis et integris ducatu, ccmi- 
© tatu, domino, baronia et regalitate de Lennox, cum libera 
capella et cancellaria, et cum omnibus et ſingulis immu- 


« nitatibus, privilegus et libertatibus liberæ regalitatis, pe- 


cialiter in 2 comprehenden. terras, dominia, baronias, caſtra, 


« officia, et alia particulariter et generaliter infra mentionat. 


tam proprietatem tenendriam, quam ſuperioritatem ca- 


rund. viz. Totas et integras decem libratas terrarum de 
Kilmahew, quadraginta tres ſolidatas et quatuor denari- 
© atas terrarum de Blairchymetra. — Then follow a number 


of other lands deſcribed in the ſame manner as ſo many 
pound and ſhilling lands; and, among others, Quatuor [ibratas 


* terrarum de Letteruelbeg et Stackaboich* without any mention of 
old extent. Then the lordſhip of Methven is deſcribed in 
a much more particular manner, as extending ad viginti 


libratas terrarum antigui extenlus; and the caſtle of Dum- 
barton, with the lands belonging thereto, extending * ad 
9 quinquaginta tres libratas ſex ſolidat. et octo denariat. 


terrarum antiqui extentus ; Hall ſaid to be united into one 


dukedom and lordſhip, &c. 


3 he two lafl-mentioned particulars, vis. the lordſhip of 
Methven and the caſtle of Dumbarton, with lands belong- 


ing thereto, had been annexed to the dukedom, but were 
no part of the ancient earldom of Lennox. 


Upon ſumming up the pounds and merks prefixed to 


the deſcriptions of the particular lands in that part of the 
retour, including Methven and the caſtle of Dumbarton, 


they amount altogether to L.515:6: 8; which is within 


L. 1: 16: 8 of the total ſum of old extent in the valent 
clauſe, this laſt being L.517: 3: 4. And from thence the 
claimant argues, that the difference being inconſiderable, 
and perhaps no more than an error calculi, the deſcriptive 
ſums are to be held as the old extents really belonging to 
the whole of theſe particular lands. 
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But, in anſwer to this, the reſpondent hopes to ſhow 
your Lordſhips, in the rf place, That the law does not 
acknowledge mere deſcriptions, either in retours, or in any 
other writings, to be ſufficient evidence of the old extent: 
24ly, That, in the preſent caſe, the moſt ſatisfying evidence 


has been recovered, to refute and diſprove the claimant'; 


hypotheſis, founded upon the deſcriptive clauſe of the 
Lennox retour; and, 3dly, That there are certain ſpecialtics 
attending the caſe of the particular lands claimed on by 
General Fletcher, which further evince that he is in a miſ- 
take as to the old extent of his lands. 


Upon he het of theſe heads, it is known to your Lord- 


| ſhips, That what is called the old extent, was a general valu- 


ation of the lands in Scotland, at leaſt as far back as the 
reign of Alexander III. for the purpoſe of raiſing an aid to 


Government; and as it became alſo the rule for levying the 
caſualties of ſuperiority, ſo it was neceſſary, i in all retours, 


to ſpecify the extent of the lands in which the heir Was 
ſerved. | 
A great part of the country having been ep waſte du- 


ring the wars with England, which took place after the 
death of that Prince, it became neceſlary, in the reign of 


King Robert Bruce, about 1 326, to have a new valuation of 
theſe waſted lands, in order that they might not be aſſeſſed 


beyond their due proportion: After which period, the re- 
tours mention two extents, the o and the new, quantum va- 


luerunt tempore pacis, et quantum nunc valent. Where the lands 
had not been waſted, theſe were the ſame; but where the 
wars had made a difference, the new extent was then lower 


than the old. 


In time, however, they recovercd their former ſtate, and, 
by degrecs, all the lands in Scotland, came, by 1mprove- 


ment and otherwiſe, to riſe ſo conſiderably, that revalua- 


tions were found neceſſary. It is probable there was one 


about 


— — 


09-29 
about 1366, and we have evidence that there was another 
general valuation in 1424; and at that period the new extent 
was often higher than the old, being taken from theſe 
recent valuations, and not from the extent in 1326. 

Even theſe re-valuations became too low a ſtandard for 
fixing the caſualties of ſuperiority; and therefore it was 
ordered by an Act in 1474, that all retours ſhould ſpecify 
both the old extent, and the preciſe avail of the lands at the 
time of the ſervice. 

It is believed, that, for ſome time after this ſtatute, a proof 
of the real worth of the lands was taken at the ſervice 
of each heir, and was inſerted as the new extent; but by 
degrees this practice was given up, and the new 8 al- 

ready proved was copied into ſubſequent retours, as the 
nunc valent of the lands. 

A late Author, in his accurate treatiſe on this ſubject, Lav Tag- 
tells us, That, after 1474, the immediate preceding valua- 
tion in 1424 was ſometimes ingroſſed by miſtake as the 
old extent, though in reality it was one of the new extents. 

He mentions an inſtance of it in the caſe of the lands of 
Forglen ; and adds, Many ſuch blunders would probably 
be diſcovered, had we a full record of old retours.” 


When ſupplies were at any time granted to the Sove- 1 
reign, theſe were levied according to the lateſt general ex·ũ2? ö 1 
tents; and in the different counties, there were tax-rolls 14 
kept, in which theſe valuations or extents were entered, | | | 
but ſometimes very inaccurately and imperfectly. 1 1013, 1 
we find copies of the tax-rolls given in to Parliament by _ 1 |: MY 
the Sherift-clerks of the different counties, of which there 9 i iy 


will be occaſion afterwards to make further mention. 
During the Uſurpation, and afterwards when Charles II. 
was reſtored, new general valuations were ordered for all 
the counties in Scotland, with one or two exceptions ; which 
valuations were made according to every perſon's real rent 
at the time, though x now alſo inferior to the true rents; and 


accordin 2 


6 


(8) 
according to theſe valued rents, the public ſupplies are at 
this day levied. 

When the qualifications of Freeholders entitled to elect 
Members of Parliament came to be ſettled, a forty-thillings 
land of old extent was thought to be a proper qualification, 
| By Act 35. Parliament 1661, thoſe who held their lands 

formerly of Biſhops and Abbots, and then of the King, 
| were allowed to vote in elections; but as church-lands had 
not been retoured, it was neceſſary to aſcertain what propor- 
tion of yearly value of theſe lands ſhould be equivalent to 
40s. of old extent; and the Legiſlature at that time deter- 
mined, that L. 1000 Scots yearly of real rent, ſhould be held 
as equal to 40s. Scots of old extent. 
Afterwards, by Act 21. Parliament 1681, it was declared, 
That L. 400 of valued rent ſhould ſtand upon the fame foot- 
ing with a forty-{hilling land of old extent. This laſt rule 
ſeems to have been thought, in moſt counties, to be pretty 
nearly the juſt proportion between the old extent and the 
valuation; the former being to the latter as one to 200, at 
leaſt 1 in thoſe parts of d where i improvement and cul- | 
tivation had taken place before the valuations in the laſt 
century. It muſt be acknowledged, however, That, in 0- 
ther parts, where, from the nature of the country, or from 
other circumſtances, the progreſs of agriculture had been 
{lower, the difference between the old extent and the va- 
lucd rent is leſs conſiderable. Irregular inſtances too there 
may be, where, from change of names and other circum- 
ſtances, it is difficult to aſcertain the exact proportion be- 
tween the one and the other. 
Theſe obſervations being kept in view, we ſhall now in- 
quire into the circumſtances of the Lennox retour. 


Puxcan Earl of Lennox had three daughters, two of 
whom ſucceeded him; viz. 1. Elizabeth, married to Sir 
John Stewart of Darnly, who left iſſue Sir Allan Stewart 
Fe | Os 


191 
of Darnly, father of John Lord Darnly, who made up titles 
as one of the heirs-portioners of his grandfather Earl Dun- 
can in 1463, and was afterwards created Earl of Lennox in 
1483, his half of the old eſtate of the earldom having 
been erected into a new earldom in his favour. 
2. Margaret, who was married to Robert Monteath of 
| Riſkey, and left iſſue two daughters, Agnes married to Sir 
John Haldane of Glencagles, and Elizabeth married to John 
Napier of Merchiſton. 
In 1473, John Haldane, fon of Agnes, and the ſaid Eliza- 


of Lennox, each in one fourth totius comitatus de Levenax.” 

Acceſs has been had to the retour of Elizabeth Monteath, 
which was lately found in the charter-cheſt of Lord Napier. 
It bears, Quod dictz terre quartæ partis valent nunc per 


tantum valuerunt tempore pacis. 
Mr Haldane' s retour has not yet been ſcen; ht there i 18 


preſent Mr Haldane of Gleneagles is at this day poſſeſſed 


pier alſo enjoyed their fourth, till it was at different times 
ſold by them, ſome of it very lately. 

If the two quarters of the old earldom belon gin g to Na- 
pier of Merchiſton, and Haldane of Gleneagles, as repre- 


of old extent. His retour is probably extant, and may be 


recovered. 
John Lord Darnly had been 3 Earl of Lennox; 


and his ſon, Matthew Stewart, obtained a charter from 


© Totum et integrun comitatum de Levenax. 
| WD (1 


beth in her own right, were ſerved heirs of Duncan Earl 


annum, cum pertinentus, centum et vg iti Ow libras, K. 


reaſon to believe that it is extant, and is in the ſame terms, 
bearing the old extent of his fourth to be L. 125. The 


of the ſuperiority of ſaid fourth part. The Family of Na- 


ſenting one of the two heirs-portioners, made L. 250 be- 
tween them, there can be no doubt that the other half, ro 
indiviſo, belonging to Stewart of Darnly, was the ſame ſum 


the Crown, which deſcribes the new carldom 1 in theſe words, 
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June I, 1499, 


1511. 


1545. 


1564. 


1578. 


5 


as lying in the ſhires of Dumbarton and Stirling; but, at 


ling, and ſubjected to that of the Sheriff of Dumbarton /. 


granted by Queen Mary to the Earls of Argyll, Montroſe, 


charter, which deſcribes it thus: © Totum et integrum dic- 


lands comprehended under the earldom, are enumerated. 


barton-/ſhire. It appears, too, from this charter, that the 
Family had diveſted themſelves of the property of their 


for the charter grants to the Earl and his heirs, &c. pro- 


( 10 ) 


In 1511, the ſame Matthew Earl of Lennox took out 
another charter of the ſaid earldom, in which it is deſcribe 


the ſame time, the office of Sheriff of Dumbarton is annex- 
ed to the earldom, which implies that the Sheriff of Dum 
barton was to have juriſdiction over the whole earldom. 
And, indeed, this 1s explained in the ſubſequent charter; 
1581 and 1583, where the inhabitants antique hereditatis 4; 
Levenax are freed from the juriſdiction of the Sheriff of Stir- 


Upon the forfeiture of this Earl of Lennox, his eſtate was 


and Lord Sempill, &c. by different charters, which mention 
the particular lands given to each, and that they were parts 
of the lordſhip of Lennox. 

In 1564, the Earl of Lennox's forfeiture was reſcinded: 
and, in 1572, the earldom was reſtored to him by a 


tum comitatum de Levenax, dominium terraſque ejuſdem, 
« officiumque vicecomitis totius vicecomitatus de Dumbar- 
ton, cum tenentibus, &c.” 

In June 1578, Robert, brother to the lafl Earl, got ano- 
ther charter of the ſame earldom. 

In December 1580, Eſme, ſon of karl Robert, got 
another charter, in which a number of the particular 


This charter deſcribes the whole earldom as lying in Dum- 


whole eſtate lying in Dumbarton-ſhire, except the very | 
lands now claimed on by General Fletcher, with the fiſh- 1 
ings of Balloch, and iſland of Inchmirran, in Lochlomond ; 


« prietatem totarum et integrarum terrarum ſubſcriptarum, 
* viz. ſome lands in Renfrew-ſhare ; and then, ſex mer- 
5 | « catas 


1 
«© catas terrarum de Letterouelbeg, Stuckendaff, cum piſ- 
© caria de Balloch, et integra inſula de Inchemerine, ct 
« ſuis pertinen, jacen. infra comitatum de Levenax, et vice- 
« comitatum noſtrum de Dumbarton; nec non, omnes ct 
« ſingulas ſ/upertioritates terrarum ſ{ublequen.” Then follow 
a great number of lands in Dumbarton-ſhire, ſtill belon g- 
ing in ſuperiority to- the Family. 3 
In December 1581, the ſame Earl, having been created 1581. 
Duke of Lennox, obtained another charter of the earldom, 
_ erecting it into a dukedom, with a novodamus, and a clauſe 
in theſe words: Przterea, eximus inhabitantes antiquæ ha- 
'« reditatis de Levenax a juſticio et juriſdictione vicecomi- 
tis noſtri de Striveling, et eorum deputatorum ; et ordina- 
mus eos ſubjectos elle judicio et juriſdictione vicecomi- 
tis noſtri de e et ſuorum deputatorum j in futu- 
em,, 
In 1603, Ludovick Duke of Lennox, ſon of the laſt Duke, 1603 
paſſed a charter, upon his own reſignation, of the duke- 


dom; which charter is hereto annexed. It contains alſo 6 
a grant of the lordſhip of Methven, caſtle of Dumbarton, 1 
and lands thereto belonging, which were thereby united „ | 18 | 
with the dukedom. _ Cs I 434 

Upon the death of Duke Ludovick, his brother Aline - j 0 p 
Lord D'Aubigny, was ſerved heir-male to him! in the duke- i 1304 
dom. The retour of this ſervice is on record in Chancery, | | 0 ; 

In 16 55, he was ſucceeded by his grandſon Eſme, who 16535. | j 9 
having been ſerved heir to his grandfather in the dukedom, | wo 
the retour of this ſervice 1 is alſo on record. The lands, and 1 1 
deſcriptions of them, are exactly the ſame as in the pre- | li 
ceding retour. | lh 

In 1662, Charles, couſin-german * the laſt Duke, was 1662. | (4/8 
ſerved heir-male to him in the dukedom; and the re- 11 
tour of this ſervice is that which is now produced, and — 100 a 
founded on in the preſent queſtion. It is exactly a tran- 4 1 fl 
(cript of the two preceding retours in 1625 and 1655; fo _ i 9 j | 


( 


that it is quite the ſame thing whether one or another of 


theſe three retours is founded on, the lands, deſcriptions, 
and extents being the ſame in all of them; and therefore 
it muſt be underſtood, that, when the reſpondent ſpeaks in 
general of the Lennox retour, he means all the three retours 
of the ſame tenor, in 1625, 165 5 and 1662. 

Bauch being the progreſs of the titles, it will be obſerved, 
that, when, upon occaſion of the forfeiture and diſtribution 


of the eſtate in 1545, it became neceſſary to particularize the 


lands belonging to the earldom, they were then, for the firſt 


time, deſcribed by pounds and merks, but without any 


mention of old extent; and ſimilar deſcriptions were conti- 
nued after that period, both in the charters and retours, 


Theſe deſcriptions, however, vary in different title-deeds, 


which ſhows how little they are to be relied on; and it does 


not appear that they were taken from any antecedent retours, 


By the Act 16th of the late King, for explaining and a- 
mending the laws concerning elections in Scotland, and 


which proceeds on a narrative of the abuſes which had 
been committed, by the undue /phitting and dividing of the old 


extent, in order to multiply votes, it is, inter alia, declared, 
That no perſon ſhall be entitled to vote, or to be inrolled 
in the roll of electors, in reſpect of the old extent of his 
lands holden of the King or Prince, unle/s ſuch old extent 1; 
« proved by a retour of the lands, of a date prior to the 16th Sep- 
© tember 1681; and that no diviſion of the old extent made 
« {ince the aforcſaid 16th September 1681, or to be made 
in time coming, by retour, or any other way, is or ſhall 
be ſuſtained as ſufficient evidence of the old extent. 
Accordingly it has been decided, That no evidence is ad- 
miſſable to prove the old extent of lands for the purpoſe of 


voting, other than a retour prior to 1681, aſcertaining the 


fact in a regular manner ; and particularly, that neither thc 


tax-rolls, nor deſcriptions in charters, entries in reſponde- 


books, nor even 1 the deſcriptive clauſes Us retours, are ſufficient 
evidence 


evidence of the old extent; the valent clauſe of a retour be- 


ing alone conſidered as the anſwer of the Jury to that head 
of the brieve, and the criterion abſolutely required by the 
Act 16th of the late King, to confer the right of voting. 


Thus, in the caſe of Sir Michael Stewart againſt Craw- 


ford, 22d February 1745, the claimant referred to the re- 
ſponde- books in Chancery, and to the tax-roll 1613 in the 
records of Parhament, for proof that his lands of Calder- 


haugh were there ſtated as a fifty-thilling land. He alſo 


produced a retour in 1610, of theſe and other lands, which, 
in the deſcriptive clauſe, explicitly mentioned Callerhauph to 
be a fifty-ſhilling land; but the valent clauſe bore them to 


be retoured as worth L. 22: 16: 8 Scots, and 85 ſtone of 


cheeſe, being the feu-duty payable to the ſuperior. The 
Court found, That neither this retour, nor the other docu- 


ments referred to, though correſponding with it, were fuf- 


ficient evidence of the old extent of the lands. 
In another caſe, Sir Michael Stewart againſt Campbell, 


decided upon the ſame day, the claimant produced a re- 
tour, in which the deſcriptive clauſe bore the lands to be L. 5 f 


old extent, which was agreeable to the deſcriptions in all 
the charters ; but, in the valent clauſe, they were retoured 


to be worth one penny. It was urged by the claimant, That 


the retour was of a wadſetter, who held the lands of the re- 
verſer for a blanch-duty, with the caſualties diſcharged ; ſo 


that the Jury had only conſidered the burden upon the vaſ- 


ſal, and made that the value, but the true extent appeared 
from the deſcription, ſupported by the charters. But the 
Court found, That the retour founded on did not inſtruct 
* the old extent of the lands in terms of the Act of Par- 
« lament,” 

In a ſtill later caſe, Sir john Gordon againſt Hugh Roſe 
and others, 17th February 1767, the claimant having pro- 
duced a dec by the keeper of the record, bearing, That 
in the tax-roll 161 33 his lands were marked as extending to 

8 L.: 
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* 
L. 8: 8: 2 Scots. This was found not to be ſufficient evi- 
dence of the old extent, and the deciſion was affirmed in 


the Houſe of Lords 4th May 1767. It was held, both in the 


Court of Seſſion, and in the laſt reſort, that theſe tax-rolls 


were no {ſufficient evidence of the old extent, ſuch as the 
Act 16th of the late King required; and that nothing was 


admiſſable, but prodution of a retour before 1681, con- 
taining the verdict of a Jury, that the lands were fo much 


of old extent. 
It is very true, that in a caſe from Renfrew-ſhire, 18th 


January 1745, the Court found, That a retour of ſeveral 
© lands valued together, mentioning the ſeveral values in 


© the deſcriptive clauſe, and only the ſum-total in the va- 


o lent, which ſum agreed with the particulars in the deſcrip- 


* tion, was ſufficient evidence of the value of theſe particu- 
lar lands.” 


And in a ſubſequent caſe from Dumbarton-ſhire, 5th Fe- 


bruary 1745, concerning this ſame Lennox retour, the Court 
went {till farther, by ſuſtaining the retour as ſufficient for 
inſtructing the old extent of the particular lands which were 
then the ſubject of claim, notwithſtandin g the apparent diſ- 


crepancy between the deſcriptive ſums and the cumuls valent, 


as the difference was thought to be inconſiderable, and ſuch as 


might have ariſen from an error in calculation. 


Bur this laſt deciſion appears to have been given upon 
a very ſhort minute of debate, reported by the Lord Ordi- 


nary to the Court, without any inveſtigation into the cir- 
cumſtances, and without fully ſtating the cafe, as your 
Lordſhips will ſee from the minute itſelf hereto annexed. 


The only perſons who claimed at that time on the Lennox 
citate, were Archibald and William Buchanans of Drum- 


mikill, men of conſiderable properties in the county, who 
had purchaſed the abſolute fee of their freeholds; and the 
objectors do not ſeem to have been very ftrenuous in their 


oppolition to them. The difference between the deſcriptive 


{ume 


n 

ums and the cvmulo ſum in the valent, ſcems to have been 
conſidered rather as an error in the copy produced from 
chancery, than any real variation in the retour itſelf; and 
it was treated lightly, as a mere error calculi, which the 
Court ought not to regard; and, upon a looſe, overly argu- 
ment of this kind, the objection was repelled. The only 
conſequence of which was, that theſe two Gentlemen of 
property in the county were allowed to ſtand on the roll 
without further notice, and no perſon now {tands in their 
place. The other Gentlemen, who then claimed on the 
barony of Kilmaronock, Which is quite a ſeparate eſtate, were 
a good deal better founded in their plea, as will be afterwards 
explained: And it will likewiſe be ſhown, that a variety 
of evidence has now been recovered, which was not before 
the Court in 1745, whereby the ſuppoſed deſcriptive extents 
in the retour of Lennox are ablolutely refuted. 

Beſides, in a much later caſe, vis. that of Mr Murray of 
Broughton again{ Clark, 14th July 1774, your Lordſhips 
departed entirely from the principle which had been erro-- 
neouſly aſſumed in the deciſion 1745. Mr Clark founded 
on a retour, which bore, that the Earl of Nithſdale had 
died infeft in the office of Bailie of the monaſtery of Sweet- 
hart, una cum quinque mercat. terrarum de Locharthur : And the 
valent clauſe ſaid expreſsly, That the office of Bailie, cum 
dict. quinque mercat. terrarum antiqui extentus de Loch- 
arthur, were eleven merks of old extent. But your Lord- 
ſhips found, that this deſcription of the lands of Lochar- 
thur as a five-merk land of old extent, was inſufficient, tho' 
repeated in the valent clauſe itſelf; becauſe the Jury did 
not ſo find and declare, but valued the lands 17 cumulo with 
the office. | 

Where the ſums in the deſcriptive part of a retour exactly 
correſpond with the valent, there may be room for a pre- 
lumption, that the Jury had evidence before them of the real 
old extents of the particulars. But NO fuch preſumption can 


reaſonably 
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reaſonably take place, where they differ; and it would he 


very dangerous to aſſume an arbitrary diſtinction, of admit- 
ting the retour as evidence where the variation is V, and 


rejecting it where it is large, Such liberties ought in no 


caſe to be uſed with the plain enactment of a ſtatute. De- 
ſcriptions in retours, as well as in charters, are often erro- 
neous and inaccurate, being ſubject to no check or con- 
troul : And, therefore, the Act 1th of the late King, pro- 
ceeding on a narrative of the abuſes that had been com- 


mitted by ſuſtaining imperfect evidence of the old extent, 


did reject all proof of ſuch extent, other than a retour prior 
to 1681, explicitly bearing the lands to be of ſuch a ſum, 


old extent; and even diſallowed all ſplitting of any total old 
extents ſince that period. This ſtrongly marks the ſenſe of 


the Legiſlature, that no equivocal evidence of the old extent 
ought to be received, and that the oldeſt retours are con- 
ſidered as the beſt evidence upon that head. 


With regard to the Lennox retour, the particular ſums 


in the deſcriptive clauſe do not in fact correſpond with the 


cumulo in the valent, as, ex concefſis, there is a Aiflexence be- 


tween them, ſo that the one gives no aid to the other: And, 


with ſubmiſſion, it is thought, that Judges are not entitled, 


in a matter of this kind, to go upon preſumption ariſing from 
uncertain inference, when the evidence is not direct and 
concluſive. It is not a matter of equity, but of poſative law ; 


and the queſtion is, whether the claimant has, or has not, 
a forty-ſhilling land of old extent, proved W a retour be- 


fore 16812 


It 1s 1 remarkable, cat the words old extent are not to 5 


found in any part of the deſcriptive clauſe of the duke- 


dom, except annexed to the caſtle of Dumbarton and the 
lordſhip of Methven, which are ſpecially deſcribed as ſo 
many pound- lands of old extent; but all the other lands are 
only mentioned under the denomination of pound or ſhil- 


ling-lands, without the addition of old extent. 
f — 10 


* 


It is ſaid, That, in all retours, or other titles, where lands 
are deſcribed by pounds or merks, the old extent is meant. 


The reſpondent cannot agree to this; nor would it be 
concluſive, even if it were true: For, the deſcriptions in 
title-deeds are never attended to, nor is it of any conſe- 
quence what is meant by them. And accordingly we find 


them conſtantly varying in different deeds. Many inſtances 


of this occur with regard to the Lennox lands. Some of 
them your Lordſhips will ſee, upon comparing the charter 
and the retour hereto annexed; and the like diſcrepancy 
will appear, when we compare one charter with another. 
The deſcriptions were often taken from the tax-rolls, and 


theſe underwent many variations from time to time; and 


ſometimes the deſcriptions of lands by pounds and merks, 


Kc. are local and conſuetudinary, and have originated in 
circumſtances which cannot now be traced or explained. 
This is not a new obſervation : It was made 40 Years ago 
by Mr William Smith clerk of Chancery, who, from long 
experience in that office, had good opportunity of knowing 


the fact. He had been employed in the year 1744, to make 
a ſearch for retours of lands in Argyll-ſhire; and, in a re- 
port which he made, had occaſion to take notice of a re- 

tour of the iſland of Iſlay, which deſcribes every farm by 
merk and ſhilling-lands. But he adds, As not one of them 
* ſays whether it is old or new extent, it ſigniſics not a 
button; for I can ſhow, in many retours, the lands de- 


* ſcribed ſometimes by the new, but oftner by the old ex- 


tent, ſo that theſe merks and ſhillin gs muſt go for nought.” 

Indeed it muſt be as Mr Smith ſays; for it is well known, 
that, in different counties, lands are deſcribed in different 
ways, in ſome as e in others as pound-lands, merk- 


lands, &c. No body can ſay from whence theſe denomina- 


tions were taken. 


Neͤither does it tend to ſupport this retour as evidence of 
the old extent, that the deſcriptive ſums happen to agree in 
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ſome inſtances with the ſums which we find 1 in the tax-roll 


1013. 
The reſpondent has already had occaſion to ſhow, that at 


different periods, particularly in 1424 and 1474, new va- 
luations of the lands in Scotland, were taken by authority 


of Parliament for railing taxations and other purpoſes. And 


wy Act 1594, cap. 229, it was enacted, That all feu-lands, 


and other lands whatſoever within the realm, be retoured 


and availed to merk or penny-lands, that his Majeſty may 
* know the owner thereof: And, being retoured, that when 


© it fall happen ony impoſt or taxation to be raiſed, that 
the 8 feuars fall be charged according to their re- 


* tours.” | | 
The original valuations made in conſequence of this Act, 


are not extant; but there is, in the general regiſter, copy of 


a decree of the Lords of Secret Council, dated 23d October 
1606, which ſhows that a valuation had recently taken 
place, and that many diſputes had ariſen upon it, in fo 


much that a ſpecial commiſſion had been appointed for diſ- 


cufling ſuſpenſions relative thereto. This decree ordains 
the tax-rolls to be rectified in many particulars, where 
lands were extended or valued beyond what was proper; 
and the Act of Convention in 1665, which ſeems to have 


been the laſt that impoſed any taxation by the extent, 


takes notice of complaints from ſome of the counties, that 
their lands were too high extended ; and therefore de- 
clares, That as to the preſent taxation, the pound- lands of 
* the whole temporal lands within the ſaid ſhires of La- 
nark, Ayr, Renfrew, Dumbarton, Bute, Argyll, Wigton, 
Dumfries and Peebles, with the ſtewartries and bailiaries 


* 


K 


lying within the fame, {hall only be taxed and pay as if 


they were merk-lands.” 


When Sir John Skene, or other Lawyers, ſpeak of taxations 


having been laid on by the % extent, they can mean no- 


thing more than mat this was the caſe originally, till new 
enxtents 


a 


£ ta 


1 
extents or valuations were made from time to time, which 
became the rule of taxation, and were entered in the tax- 
rolls; but being ſubject to variation, and very looſe and 
unſettled, they could not in any proper ſenſe be con- 
ſidered as the old extent, though ſometimes perhaps abu- 
ſively ſo called. The caſe of Culroſs has nothing to do with 
the preſent queſtion, as the Court only found that a retour 
of church-lands was {ſufficient evidence of the old extent. 

The Act 1503, which firſt relieved the ſmall Barons from 
attending in Parliament, {peaks of the extent that now is, as 
a later extent than the old one; and allows all Frecholders 
within 100 merks of that extent, to ſend their repreſentatives 

The Act 1661 fays, That all heretors who hold a forty- 
ſhilling land of the King ia capite, ſhall be capable to vote, 
without explaining whether old or new extent. The Act 
1681 ſettled this queſtion, by giving the privilege of voting 


only to thoſe who inould be“ infeft, and in polleſhon of a 


* forty-ſhilling land of od extent, holden of the King or Prince, 
c Mt from the feu-duries in feu-lands;' or who ſhould 


be * liable in public burdens at the rate of L. 400 Scots of 
« valued rent. The ſirſt of theſe qualifications, viz. the 


forty-ſhilling land of old extent, bears no reference to the 
payment of taxes, though the ſecond does: And this ſuffi- 


ciently obviates what is ſaid in the petition, that there was 
a connection meant between the privilege of voting, and 


the burden of paying the land-tax; neither is the obſerva- 
tion of any 1mportance, though it were true. 

When we come to the Act 16th of his late Majeſty, it 

ſeems to have been anxiouſly framed for the very purpoſe 

of preventing any abuſe of voting upon the old extent, 


without ſatisfying, legal, proof that it was the true old 


extent of the lars and the only mode of proof thereby 


allowed, was the Eton of a retour before 1681, ex 


preſsly bearing the lands to be retoured at forty ana 
or upwards of old extent. 1 his Act, therefore, did ets 


reject 
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44 
reject all evidence ariſin g from the 7ax-rolls, which were not 
held to be a record of the old extent; and the fact is, that 
they were made up by the Sheriff-clerks of the different 
counties, from {ſuch evidence as they could find of the 


| lateſt general valuations. Sometimes they correſpond with 
the old extent; at other times not, according to circum- 
ſtances. And therefore, in the preſent caſe, ſuppoſe the 


whole deſcriptive ſums in the Lennox retour were the ſame 


with thoſe in the tax-10ll, this could afford no argument 


whatever in favour of the claimant's plea, as the law poſi- 


tively difallows theſe tax-rolls as evidence of the old extent. 
At the ſame time it may be noticed, that, in ſome particu- 


lars, the deſcriptive ſums in the Lennox retour and the 


; tax-rolls do not agree. 


Bur matters do not now reſt upon preſumptions; for a 
variety of circumſtances, of poſitive evidence, have been diſco- 
vered, by which it is rendered clear, that the deſcriptive 


ſums in the Lennox retour, are not, and cannot be the true 


old extents of the lands, except in a few. inſtances where 
they accidentally correſpond. _ 


In the rf place, there are other retours which refute 


the ſuppoſed evidence ariſing from the deſcriptive part of 
the Lennox retour, as to the old extent. The petitioner 


mentions ſome inſtances in which he has found them to a- 
gree; and therefore he ſays it ought to be preſumed, that 


the whole of theſe deſcriptive ſums are true old extents. But 


this alledged preſumption mult yield to truth; and the general 


evidence of the Lennox retour (which is what the claimant 


founds on) mult at once be deſtroyed, when it appears that 
the ſums annexed to other articles are not the old extent, 
but higher ſums; and, conſequently, that the true old ex- 


tent of the whole particulars deſcribed in the retour, is 


much leſs than the total of the dukedom as ſet down in 
the valent clauſe ; and that there is no coincidence what- 
ever between the valent and the deſcriptive ſums, 

: Indeed, 


1 

Indeed, when we conſider that the dukedom conſiſted of 
many other lands and ſubjects than thoſe which, are parti- 
culariſed in the deſcriptive clauſe of the retour, as will be 
clearly ſhown under another branch of the argument, it is 
abundantly obvious, that there could not poſlibly be a coin- 

cidence between the total old extent of the dukedom, and 
the old extents of the particular lands deſcribed in the re- 
tour, tho! accidentally theſe deſcriptive ſums when added 
together, come rear to the ſum in the valent clauſe, as 


happens in another inſtance which will be afterwards men- 


tioned, where it will be admitted there 1s no coincidence. 
The retour of MAulay of Ardincaple in 1618, already 
mentioned, differs from the Lennox retour in the follow- 
ing articles: 1}, Blairwardane deſcribed in the Lennox re- 
tour as a L. 1: 13: 4 land (without mentioning old extent) 
is proved, by MAulay of Ardincaple's retour, to be only 


L.1:6:8 of old extent. 2dly, Ardardans, Blairchynachran, 
Balimenoch, and Geilfton, mentioned in the Lennox retour 
as L. 15: 10: 4, are proved by M*Aulay's retour to be only 


L. 8 of old extent. And the claimant's own lands, deſcribed 


as a L. 4 land in the Lennox retour, are in MAulay's re- 


tour deſcribed as L. 4: 13: 4, and extended at the feu-duty 
which is L. 10:6: 8. This retour alſo contains the twelve- 
merk land of old extent of Ardincaple ; and it is remarka- 
able, that the words old extent are annexed to each of the ar- 
ticles, the lands claimed on by the petitioner only excepted. 

The petitioner is pleaſed to obſerve, That, in point of 


accuracy, there ought to be no competition between the one 


and the other of theſe retours, the former having been con- 


ducted at Edinburgh before the Lord Preſident of the Seſſion, 


and other very reſpectable men,—the latter at Dumbarton, 


before a country Jury. But, without enquiring whether 


an Edinburgh or a Dumbarton-ſhire Jury were moſt likely 
to be acquainted with the circumſtances of an eſtate fituat- 
ed in PDumbarton-ſhire, or whether the old extent of ſuch 
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an eſtate could be beſt proved at Edinburgh or Dumbarton, 
it may be ſufficient to notice, ½, That in fact the retour of 
M' Aulay, as well as that of Lennox, proceeded at Edinburgh, 
and before a very reſpectable Jury. 24, That the Jury 
who ſerved the Earl of Lennox, returned no verdict upon 
the extents of the particular lands, but only upon the total 
extent of the dukedom ; whereas, in the other caſe, the Jury 
made a diſtinct anſwer to the extent of the particular lands, 
as your Lordſhips will fee from the retour itſelf hereto an- 
nexed : And therefore the queſtion comes to this, Whether 
the looſe unconconcluſive inference which the claimant en- 
deavours to found on different clauſes of the Lennox retour, 
which do not meet each other, and where nothing hag 
been determined by the Jury which applies to the lands in 
queſtion, can be ſet up in oppoſition to the direct evidence of a 
regular and complete retour, where the old extent of the: - 
lands is ſpecially found? 
The retours of Lord Napier in 1806 8 An i in 
1658, and of the Marquis of Montroſe, all upon record in 
Chancery, ſhow that the lands of Drumquhaſſill, and others 
deſcribed in the Lennox retour as L. 25, are of a much leſs 
old extent. Lord Napier's retour alſo ſhows, that Ballan- 
tone, ſtated in the Lennox retour at L. 2, is only two merks 
of old extent; and that Gartfern, ſtated at L. 2: 108. is only 
two and a half merks. 

The retour of Luſs, too, mentioned in the petition, ſhows, 
that, in various inſtances, the old extent of the lands there- 
in contained, was different from the deſcriptive ſums i in the 
Lennox retour. | 

The petitioner + fm: Ae poſſible for a moment to ima- 
gine, that Ardardane, Noble and Lyle, Craigroyſtone, &c. 
* could be deſcribed by the old extent ; and that the very 
* ſame expreſſion by which they are ſo deſcribed when 
applied to the other lands, was intended to mean the new 

* extent, or any other extent or valuation whatever? — 


— 


* 


He 


A | ( 23 ) 
He farther obſerves, That the queſtion is not, Whether 
the retour is right with regard to the old extent of theſe 


lands; but whether, de fatto, the old extent is thereby 
proved? 


This obſervation might have had greater weight, if the 


valent clauſe of the Lennox retour had ſaid any thing at 
all about the particular lands. For example, if it had di- 


rectly found, that the lands mentioned in the preceding 


part of the retour, were of the ſeveral old extents prefixed 


to their deſcriptions, this might have afforded a very 
ſtrong argument for holding the retour as phat, probata 


of the extent, without allowing it to be redargued by other 


retours. But the retour, on the contrary, has excluded eve- 


ry poſſibility of ſuppoſing that the Jury had in view the 


_ extents of the particular lands; for it bears expreſsly, That 
the ducatus valet et valuit, and does not even contain the com- 
mon expreſſions of valent et valuerunt, uſed in other retours, 
where particular lands are extended. And your Lordſhips 


will attend to the ſtate of the preſent queſtion, which is not, 


whether one retour may be controverted by another where 


the valent of both is diſtinct, but whether the deſcriptive clauſe 


of one retour can be ſet up againſt the walent of another 
with reſpect to the old extent of the lands ?—ln the deſcrip- 


tive clauſe, id non agitur to prove or make any anſwer to that 


head of the brieve. The only enquiry there is, in what 


lands the predeceſſor died infeft? And it is well known, 


that the enumeration or deſcription of the lands is entirely 
the work of the conveyancer, which he inſerts as mere mat- 


ter of ſtile, copy ing them from charters or other title-deeds, 


and often from very imperfect materials; and it is a matter 
of abſolute moon-ſhine whether theſe deſcriptions are right 
or wrong, it they are only ſufficient in general to denote 
what the eſtate is in which the party deſires to be ſerved. 
In one article, therefore, a deſcription of this kind may 


be right; in another, it may be wrong. In one, it may be 


the 
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( 24 ) 
the old extent; in another, the new ; in a third, ſomething 
different from both. It may intend to be the old extent, and 
yet may in fact be otherwiſe. To illuſtrate this, and to 
ſhow at once that there can be no reliance upon ſuch de- 
ſcriptions, either as uniform or correct, let us only take the 
example of the charter 1603, which was the foundation of the 
firſt Lennox retour in 1625. The lands of Ardardancs, Noble 


and Lyle, and Craigroyſtone, &:c. are there deſcribed by 


ſums which appear from retours to have been truly their 
old extent. Yet it will be admitted, that the lands of Balvie, 
Maynes, Portnellan, Ardoch, Campbell, Kilmahew, tc. are 
deſcribed by ſomething different from the old extent: 
For, even the Lennox retour. denominates them by different 
ſums ; and yet there is no reaſon why we ſhould take the 
one deſcription as evidence of the old extent, more than 
the other: For it is a miſtake to ſay, that the deſcriptions of 
lands are more accurate in retours, than in charters. Eve- 
ry perſon verſant in ſuch matters, muſt be ſenſible that 
there is no difference; the one bein g generally copied from : 
the other, and both equally vague and uncertain. 

The reſpondent denies fundamentally the propoſition 
maintained by the petitioner, That, by the Act 16th of the 
late King, the old extent of lands may be proved by any 
_ clauſe in a retour, the de/criptive as well as the valent. It 
would have been a very ill-contrived law, had any ſuch 
thing been meant; but the authorities above referred to 
{how clearly, that your Lordſhips have always underſtood 
it in a very different light. 


2dly, Upon a hah examination of the title-deeds, it 
appears that all the particular lands ſpecified in the de- 
ſcriptive clauſe of the Lennox retour, except the lordſhip 
of Methven, the caſtle of Dumbarton, the two-pound land 
of Balagan, and five-pound land of Dalengonachan, were 
parts of the ancient earldom of Lennox. And it appears 
e pom 


NT 


from the recital above given, and particularly from Eliza- 
beth Monteath's retour in 1473, that the whole of the ſaid 
earldom was only L. 500 Scots of old extent, one half of 
which was erected into the new earldom, and afterwards, 
with other lands, into the dukedom. But, if we take the 
deſcriptive ſums in the Lennox retour, independent of the 
lordſhip of Methven and caſtle of Dumbarton, they amount BE 
to L. 442, i. e. almoſt double the old extent of all that part 1 
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of the earldom put together, which devolved upon the a j | | 
Dukes of Lennox. | | | 
It is ſaid, That this is no way ſur priſing, as the earldom - 94 | 

_ mult have undergone many changes in the courle of 150 if } i 
vears ; and, in particular, it is mentioned, that the lands of N | 
Dalengonachan and Ballagan are retoured as part of the 1 N 
carldom in 1662, although they could not be comprehend- | 1408 
ed in the retour 1473, being then church-lands. | Uh | 
But there is no force in this obſervation : for, it appears, | | i { 
that all the lands which are ſpecitied in the deſcriptive part 16 | 
of the Lennox retour, were parts of the old carldom of 10 | 
Lennox, being included in Lord Darnly's half of that earl- = | 
dom, with the exceptions already mentioned; and the extents 12:10] 
of Dalengonachan and Ballagan only amount to L. 7, which, (03:31 i 
joined to the total old extent of the half of the earldom, 110 | 
could not exceed L. 257, whereas the deſcriptive ſums of | 10 þ 
theſe particulars amount to L. 442. It is very true, the _ mz 
dukedom conſiſted of other lands, as will be preſently ſhown : 1 


But it likewiſe contained Lord Darnly's half of the lands of 
the ancient ear/dom; and this is all that the reſpondent has 
occaſion to fonnd upon in the preſent argument, to ſhow 164 

the want of coincidence between the deſcriptive ſums and _ = 


the real old extents of the lands. F | ö 
It is ſaid, That the heirs-portioners of Duncan Earl of | th N 
Lennox had various dealings among themſelves regarding 1 1 
the ſucceſſion; from which it is to be preſumed, that the 1 
Darnly Family, in the end, acquired right, not only to their 1 
G own . j | 4 
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( 26 ) 
own half of the old earldom, but to part of the other two 
fourths, which, by the time of the later retours, would 
bring the extent of their ſhare to the ſum afterwards ſtated 
in theſe retours. 

This, however, could not poſſibly have happened, with- 
out ſome evidence of it appearing on the face of the re- 
cords, which are compleat from the period in queſtion, 


Beſides, it is well known, and can be proved, that the lands 


of which Mr Haldane is ftill ſuperior, together with thoſe 


lately fold by Lord Napier, amount to the full old extent of 


that half of the earldom which fell to them. The peti- 
tioner cannot ſhow that any part of Lord Napier and Mr 
Haldane's ſhare of the earldom was ever acquired by the 


Family of Lennox; and if he chuſes to go into the inveſti- 


gation, the reverſe will appear upon an exhibition of the 


titles. Neither is there any objection to Elizabeth Mon- 
reath's retour, from the circumſtance of the old and the 
new extents being the ſame; for this was a common thing 


in thoſe days, when the lands had been waſted. 


It is next ſaid upon this head, That Elizabeth Monteath's T 
retour comprehended not a fourth of the whole carldom of 


Lennox, but only a fourth of that part which lay in Dum- 


| barton-fhire. This, however, is evidently a miſtake; for the 


retour bears, That her ſervice was in a fourth part © totius 
* comitatus et dominu de Lennox.“ And it is certain, that 


the whole of the earldom did lye in Dumbarton-ſhire, till, 


in the 15th century, it was thought adviſable to annex part 
of it to Stirling-{hire, guoad the attendance on Juſtice-Aires, 


and matters af that kind. 
Afterwards, this was altered, and the whole carldom was 


reſtored to Dumbarton-ſhire, to compear there © baith at the 


Juſtice-Aire and Sherift-court.' This was again altered in 
1509, by an Act which reſcinds that in 1503 %, Sheriff- 


courts, and declares it to have ſtrength allenarly anent the 


the courts of juſtice-Aire. A third diviſion mult afterwards 


have 


( 27 ) 


bare been made, by which part of the earldom of Lennox 


was annexed to Stirling- hire; and the pariſhes of Cumber- 


nauld and Kirkintilloch were taken from Stirling- hire, and 
annexed to Dumbarton- ſhire. For ſo matters now ſtand, 
though the authority by which this laſt diviſion was made, 
does not appear. | 
While theſe lands were thus toſſed about from one 
county to another, it is no wonder if charters are found at 
particular times, deſcribing ſome of them as in the county 
of Stirling, which both before and after were in Dumbar- 
ton- hire, and vice ver/a. But the titles above recited do 


clearly ſhow, that the right and juriſdiction of Sheriffſhip 
was annexed to the earldom, and the inhabitants of the 


earldom exempted from the juriſdiction of every other 


Sheriff, and ſubjected to the Sheriff of Dumbarton. Beſides, 
even if the fact had been otherwiſe, it was an caſy matter 


to ſerve before the Sheriff of Dumbarton for the whole 


lands, though in different counties, by ſpecial licence, 

which was a cuſtomary mode in thoſe days. 

The petitioner, ſenſible of the objection which ariſes to 
him from Elizabeth Monteath's retour, is pleaſed to aver, 

That when the whole lands 1 in the Lennox retour, which lye 

in Dumbarton-ſhire, are taken by themſelves, their old ex- 


tent amounts but to a trifle more than the half of the old 


extent of thoſe in Ehzabeth Monteath's retour. But here 
too the petitioner will find himſelf entirely in a miſtake in 


point of fact. The extent of the lands in the Lennox retour 


which lye in Dumbarton-ſhire, taken by themſelves, in 


place of L. 250, amount to above L. 320, independent of the 


caſtle of Dumbarton: And the conſequence is, that it is 
really of no importance whether Elizabeth Monteath's re- 


tour is of the whole fourth of the carldom, or only a fourth 


of the Dumbarton-ſhire lands ; for, if it is the former, the 
difference 1s as L. 250 to L. 442. If the latter, it is as L, 250 


to 
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to L. 320; and the one is juſt as fatal to the Lennox retour, 


das the cher. 


3aly, r appears from the charters of the dukedom of 
Lennox, That there are various parts and parcels of the 
dukedom, which are not particularly mentioned in the de- 


ſcriptive clauſe of the Lennox retour, though they at that 


time belonged to the dukedom, and conſequently were 
entitled to their ſhare of the total extent of the dukedom : 
And when the extents of theſe omitted parts are added ac- 
cording to the deſcriptions which we have of them in the 


titles, it will be found that the whole component parts of 


the dukedom, thus ſummed up, do greatly exceed the total 


in the valent clauſe; and the inference from thence is 


plain, that there is no coincidence whatever between the 
deſcriptive ſums, and the total in the valent clauſe. The 
inſtances here alluded to, are, inter alia, the two-merk land 
of Tullichintaul, the one-merk land of Stuckadow Noble, 


the forty-ſhilling land of Stockroger, the five-merk land 


of Finnick Cunninghame, the one-merk land of Stucken- 
tibert, the two-merk land of Glenloyne, the lands of Auch- 


nacloich, the lands of Lurg, Blairnachtane, Ballernick beg, 
_ Knockderry-harbour, &c. all parts of the dukedom of Len- 
nox, in the county of Dumbarton; which appear from the 
records to have been parts of the dukedom included in the 
charter 1603, and in all the ſubſequent retours and infeft- 
ments, although not ſpecially therein deſcribed by their 


names: And it will not be denied, that, at this day, the 


Duke of Montroſe, and his ſon Lord Graham, are poſleſſed 
of the ſuperiority of them as parts of the dukedom of Len- 


nox, and are preparing to make additional votes upon them. 
With this view, they are thrown into the late charter, and 
ſome of them ſpecially deſcribed ; and it is clear, that there 
are a variety of other lands in the ſame ſituation, _ 
| Eo 8 The 


29 
The particulars mentioned in the deſcriptive clauſe of 
the retour, are not the whole component parts of the duke- 


dom, but only ſuch of them as the writer of the charter 


thought proper to enumerate. It is ſeldom that the com- 
prehending clauſe of a charter, eſpecially where the ſub- 


ject is ſo great, ſpecifies every particular; nor is there the 


ſmalleſt neceſſity that it ſhould. The dukedom, earldom, 
lordſhip, &c. are nomina univerſitatis, which include every 


thing. The particulars in the Lennox retour, along with 
the reſt of that eſtate, had for ſeveral centuries been enjoyed 


under ſuch general grants; and it is the dukedom of Len- 
nox, which is extended in the valent clauſe at L. 517: 3: 4. 
The words are, Totus et integer dictus ducatus, comitatus, &c. 
comprehending not only the ſeveral particulars which are 


ſpecially deſcribed, but every thing belonging to the duke- 


dom, © particulariter et generaliler. There cannot be a doubt, 
therefore, that the cumulo old extent in the valent clauſe in- 
cludes the whole lands of the dukedom, not only the parti- 


culars mentioned in the deſcriptive clauſe, but others to a 
conſiderable extent, which, though not ſpecified by them, 


were equally component parts of the dukedom, and uni- 
tormly tranſmitted along therewith. Theſe were not in He- 
reditate jacente of the predeceſſor. The ſame retours, and other 


titles which comprehended the lands particularly named, 


did alfo include them, They fell to the King, as parts of the 


dukedom of Lennox, They were gifted as ſuch to the Duke 


of Richmond ; and, as ſuch, they were purchaſed by the 


Family of Montroſe ; and ſome of them are now inſerted in 
Lord Graham's late charter, in order that his Lordſhip may 
have an opportunity of multiplying votes upon them. 


Under all theſe circumſtances, there cannot be a doubt 
that the lands, thus generally, though not by name, included 
in the retour, muſt have been entitled to their ſhare of the 
cumulo extent of the totus et integer ducatus ; and conſequently 


that this of itſelf is deciſive of the queſtion, becauſe it de- 
1 ſtroys 
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particularly every parcel of land in the dukedom, but only 
to take in /ome which had been in uſe to be particulariſed in 


regard to what was particularly, or what was generally de- 
ſcribed, meant to find what was the total extent of the 
tent, thus aſcertained, could have no connection with the 
particular ſums in the deſcriptive clauſe, for two reaſons : 


1/}, Becauſe the whole particulars were not enumerated ; 


mounted to a much larger fur than that contained in the 


between the one and the other at that time. This ſhows 


ſtroys at once all pretence of affinity between the deſcri iptive 
ſums and the cumulo in the vajent clauſe, the former being 
altogether much larger than the ſum in the valent. 

It cannot be maintained, that the Jury, in finding what 
was the old extent of the dukedom, took under view only 
thoſe parts of the dukedom which are ſpecially named in 
the deſcriptive clauſe. The retour does not ſay ſo; and it 
would have been a very extraordinary method of proceed- 
ing, not at all deſerving of that praiſe which is beſtowed 
upon it in the petition. According to the claimant's hypo- 
theſis, the cumulo extent of the zwhole dukedom was made up 
from the deſcriptive denominations of a part, which could 
not poſſibly be. The retour did not mean to enumerate 


former titles, leaving others to paſs under the general de- 
{ſcription of the dukedom. But certainly the Jury, without 


3 — 


as 


dukedom, which they accordingly did; and the general ex- 


and, 2dly, Had they been all taken in, they would have a- 


valent clauſe. 
It is a vain attempt to connect the ſums in theſe differ- 
ent clauſes, by ſuppoſing an error calculi, of which there is 
neither evidence nor probability. It is a remarkable cir- 
cumſtance, not hitherto noticed, that the ſum of the neu 
extent in the valent clauſe, is exactly te times the old ex- 
tent as there found, which was a very common proportion 


that the Jury went accurately enough to work, in aſcer- 


taining both the old and the new extent of the dukedom ; 
| my: and 


9 
and if we make it erroneous in the old extent, how can it be 
right in the new? And if wrong in both, do we not ſhake the 
authority of the retour altogether ? Or, is it poſſible that we 
can lay aſide the valent which contains the report of the 
Jury as to the extent, and hold it to be a nullity, while at 
the ſame time we adopt, in place thereof, another clauſe 
which contains no verdict of the Jury upon that head, .and 


never is attended to as evidence of the extent, being com- 


poſed of mere looſe deſcriptions, varying in every title-deed? 

Let it be ſuppoſed, that, immediately, or ſoon after the 
date of the retour, the eſtate had been diſmembered, and a 
diviſion of the cumulo extent had become neceſſary; is there 


a doubt that the ſame muſt have been apportioned on the 
whole lands of the dukedom, whether ſpecially enumera- 
ted in the Lennox retour, or not? This is a propoſition 
which cannot be denied; and, if ſo, what becomes of the 


ſuppoſed aftinity between the cumulo in the valent clauſe; 
and the ſums in the deſcriptive ? In order to try whether 
in fact there is any ſuch reſemblance, we muſt do one of 


two things; either take in the whole component parts of 


the dukedom, both thoſe named in the retour, and thoſe 


un- named; or we muſt take only a certain proportion of 
the cumulo, as belonging to the particulars named. The 


reſult of theſe will be the ſame; a very wide difference 
between the valent and the deſcriptive ſums, which ſhows 
that the one 1s in no ſhape connected with the other. 

In order to fatisfy the Court ſtill more how dangerous 
it is to give way to looſe conjectural evidence, founded 
upon a fuppoſed near coincidence of ſums, your Lordſhips 
will attend to what tollows.—The charter 1603, which 


is hereto annexed, contains lands not mentioned in the retour; 
and the retour contains lands not ſpecified in the char- 
ter, In ſome inſtances, where we have the fame names 


of lands in both, the deſcriptive ſums annexed to theſe 
lands are very different, as your Lordſhips will ſee from a 


compariſon 
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ſtroys at once all pretence of affinity between the deſert iptive 
ſums and the camulo in the valent clauſe, the former being 
altogether much larger than the ſum in the valent. 

It cannot be maintained, that the Jury, in finding what 
was the old extent of the dukedom, took under view only 
thoſe parts of the dukedom which are ſpecially named in 
the deſcriptive clauſe. The retour does not ſay ſo; and it 
would have been a very extraordinary method of proceed- 
ing, not at all deſerving of that praiſe which is beſtowed 
upon it in the petition. According to the claimant's hypo- 
theſis, the cumulo extent of the able dukedom was made up 
from the deſcriptive denominations of a part, which could 
not poſſibly be. The retour did not mean to enumerate 
particularly every parcel of land in the dukedom, but only 
to take in ſome which had been in uſe to be particulariſed in 
former titles, leaving others to paſs under the genera] de- 
ſcription of the dukedom. But certainly the Jury, without 
regard to what was particularly, or what was generally de- 
ſcribed, meant to find what was the total extent of the 
duledom, which they accordingly did; and the general ex- 
tent, thus afcertained, could have no connection with the 
particular ſums in the deſcriptive clauſe, for two reaſons : 
J, Becauſe the whole particulars were not enumerated ; 


and, 2dly, Had they been all taken in, they would have a- 


mounted to a much larger tum than that contained in the 
valent clauſe. 

It is a vain attempt to connect the ſums in theſe differ- 
ent clauſes, by ſuppoſing an error calculi, of which there is 
neither evidence nor probability. It is a remarkable cir- 
cumſtance, not hitherto noticed, that the ſum of the new 
extent in the valent clauſe, is exactly three times the old ex- 
tent as there found, which was a very common proportion 
between the one and the other at that time. This ſhows 
that the Jury went accurately enough to work, in aſcer- 
taining both the old and the new extent of the dukedom 

- and 
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and if we make it erroneous in the old extent, "HW can it be 
right in the new? And if wrong in both, do we not ſhake the 
authority of the retour altogether ? Or, is it poſſible that we 
can lay aſide the valent which contains the report of the 
Jury as to the extent, and hold it to be a nullity, while at 
the ſame time we adopt, in place thereof, another clauſe 
which contains no verdict of the Jury upon that head, and 
never is attended to as evidence of the extent, being com- 
poſed of mere looſe deicriptions, varying in every title-deed? 

Let it be ſuppoſed, that, immediately, or ſoon after the 
date of the retour, the eſtate had been diſmembered, and a 
diviſion of the cumulo extent had become neceſlary ; is there 


a doubt that the ſame muſt have been apportioned on the 


. lands of the dukedom, whether ſpecially enumera- 
ted in the Lennox retour, or not? This is a propoſition 
which cannot be denied; and, if ſo, what becomes of the 
ſuppoſed affinity between the cumu/s in the valent clauſe, 
and the ſums in the deſcriptive ? In order to try whether 
in fact there is any ſuch reſemblance, we muſt do one of 


two things; either take in the whole component parts of 


the dukedom, both thoſe named in the retour, and thoſe 


un- named; or we. mult take only a certain proportion of 
the cumulo, as belonging to the particulars named. The 


reſult of theſe will be the ſame; a very wide difference 
between the valent and the deſcriptive ſums, which ſhows 
that the one is in no ſhape connected with the other. 

In order to ſatisfy the Court {till more how dangerous 
it is to give way to looſe conjectural evidence, founded 


upon a fuppoſed near coincidence of ſums, your Lordſhips 


will attend to what follows. — The charter 1603, which 
is hercto annexed, contains lands not mentioned in the retour; 
and the retour contains lands not ſpecified in the char- 
ter. In ſome inſtances, where we have the ſame names 
of lands in both, the deſcriptive ſums annexed to theſe 
lands are very different, as your Lordſhips will ſee from a 


compariſon. 
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compariſon of them. It is plain, that the ſums in the 
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charter cannot be old extents as to theſe lands, if the re- 
tour is right; yet, even with theſe erroneous deſcriptions, 
it happens that the extents of the whole particulars in the 
charter, when put together, do, like the particulars in the 
retour, come within a trifle of the total extent in the valent 
clauſe of the retour. The particulars in the charter extend 
to L. 520: 3: 4, which is L. 3 above the extent in the retour. 
The particulars in the retour amount to L. 515: 6: 8, which 
is L. 1: 16:8 l/s than the total extent. The petitioner's 


argument is, That a few pounds more or leſs, in ſo great 


a ſum, is not to be regarded, becauſe it may be an error 
calculi, Where then are we to draw the limits ? It will be 
conſidered, whether this is not a total ſubverſion of the law; 


and whether an Act of Parliament, made for the preven- 


tion of nominal votes, is not thereby converted into an 
engine for multiplying them. 

It is ſaid, That no objection is made to that part of the 
Lennox retour which relates to the barony of Kilmaronock, 


upon which ſome of the Freeholders ſtand inrolled, though 
fully as exceptionable as the other, the mill and mill-lands 
of Mewie having no deſcriptive ſum affixed to them; and 
the whole barony, including the ſaid mill, &c. being re- 


roured to be worth L. 13: 3: 4, which is exactly equal to 
the ſums enumerated in the deſcriptive part. It is farther 
obſerved, that lands have been bought and fold, upon the 


faith that this Lennox retour afforded complete legal evi- 


dence of the old extent. | 
This laſt aflertion, the reſpondent has reaſon to believe, 


is not altogether correct; for it is well known, that the Fa- 


mily of Montroſe have for a long time paſt been careful not 


to ſell any of their ſuperiorities, either in Stirling- hire, or 
Dumbarton-ſhire. The making of nominal votes in the 
form of liferent or wadſet, your Lordſhips will not view 


in the light of a ſale; and even this they have not practiſed 
till 


th 
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till now. It is believed there has not been any inſtance, 
ſince that of Drummikill elder and younger in 1745, of a 
Freeholder admitted to the roll of Dumbarton-ſhire upon 
that part of the retour which relates to the eſtate of Lennox, 
without another qualification, one Gentleman only except- 
ed, who is a proprietor in the county, and to whom no objec- 
tion was made.—And as to the other part of the retour 
which relates to Kilmaronock, it is true ſome Gentlemen 
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hold ſuperiorities which were acquired from the Montroſe N 
Family a good many years ago, and were parts of this ba- r 
rony of Kilmaronock. There are juſt five of theſe on the ih | % | 
roll; two of whom voted for Lord Frederick Campbell at 1 | 
the late election, two for Captain Elphinſton, and the fifth Ds 11.40 | 
Gentleman was only admitted to the roll at the Michaclmas | ö | 
Court after the election. He 1s underſtood to be of the I \ | 
ſame party with the now complainer; and probably it would = | . 
not be deſirable to that party, that all the "hes ſhould DC 9 4 | 
ſtruck off the roll. D ; | — 
123 circumſtances, however, of the Kilmaronock lands, © 1 
are a good deal different from thoſe of the dukedom of ||| 


Lennox. The ſums in the deſcriptive clauſe, do exactly cor- 
reſpond with the camulo in the valent. The barony of Kil- 
maronock did not appear to comprehend any other lands 
than thoſe ſpecially enumerated ; nor was it thought of any 
importance, that it comprehended the mill and two acres 
of mill-lands, which did not enter into the valent, the fact 
being that mills never were extended. Theſe circumſtan- 
ces, without any contradictory evidence, and ſcarcely any 
diſpute, might naturally be conſidered as very favourable to 
the claims on the Kilmaronock lands. At the ſame time, the 
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reſpondent has no occaſion to enquire whether the Court 64 
did right or wrong in ſupporting them; the preſent que- _— 
ſion being upon quite a different matter, viz, How far e 


the old extent of the Lennox lands is proved by the retour 
produced! : 
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And this leads the reſpondent, in the % place, to ſlate 
certain ſpecialties which occur with reſpect to the lands 
claimed on by General Fletcher; which, at the ſame time 
that they aid the general objections already ſtated, do ſhow, 
that, independent thereof, he ought not to be admitted to 


tlie roll. 


The jirft of theſe ; is, That, from the charter 1603. it ap- 
pears that his lands were joined with the and of Inchmir- 


ran, and the fſhings in Lochlomond ; and the whole of theſe 


together are only deſcribed as a fix: merk or four - pound 


land; fo that if we are to go upon deſcriptions, and to 


hold theſe as evidence of the old extent, we muſt fuppoſe 
that General Fletcher has only a part of the ſubject includ- 
ed under his extent: And it does not appear, what propor- 
tion of this L. 4 belongs to his lands, and what to Inch- 


mirran and the fihings; nor does the law Permit that there 


thould now be any diviſion. 
247, The only retour extant, in which the claimant's lands 
are ſpecially extended, is that of M*Aulay of Ardincaple in 


1618, already mentioned; and there they are both diffc- 


rently deſcribed and extended. They are deſcribed as the 
{ix-merk land of Letterouelbeg, and the one-merk land of 
Stuckahoich, making together ſeven merks ; and they arc 


extended as worth the feu-duty payable out of them, vis. 


15 merks, 6s. and 8d. which, in other words, means 
that they are worth nothing more than the feu-duty, and 
conſequently not entitled to a vote, the old extent not be- 
ing diſtinct from the feu-duty. | 

Your Lordſhips will from thence ſee what credit is to be 


given to mere deſcriptions as evidence of the old extent. 


One or other of theſe retours muſt be erroneous in the de- 


{cription, and neither of them has ſaid that theſe deſcriptions 


are the old extent; and one of them has ſaid expreſsly, that 
the old extent was ne a different thing, v viz, the . 


Upon 


Upon the whole of theſe grounds, it ſeems to be a clear 


propoſition, and ſo the Freeholders thought it, That the 
Lennox retour affords no legal or ſufficient evidence of the 


old extent of the lands claimed on by General Fletcher; 
and, /eparately, that the objections to him are ſupported by a 


variety of circumſtances and proofs, which entirely e 
fute the ſuppoſed evidence ariſing from the Lennox retour: 


And, therefore, it is hoped your Lordſhips will have no dit- 
ficulty of diſmiſſing the — 


In reſpect wherey, Se. 


ILAY CAMPBELL. 
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